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Dear Speaker Unpingco: 

Enclosed please find Substitute Bill No. 717 (COR), "AN ACT TO ESTABLISH 
THE RULES AND REGULATIONS FOR THE BUILD-OPERATE-TRANSFER PLAN 
FOR THE GUAM WATERWORKS AUTHORITY", which I have signed into law 
today as Public Law No. 24-294. 

On June 29, 1998, the Executive Branch transmitted to I Liheslatura 
proposed rules and regulations to implement the Build-Operate-Transfer 
authority given to the Guam Waterworks Authority. These rules and 
regulations went into effect by operation of the Administrative Adjudication 
Law in September, 1998. 

The attached rules and regulations were amended by 1 Liheslatura and are 
now the effective version of the Build-Operate-Transfer implementing rules 
and regulations. 

Very truly yours, 

e- 
Carl T. C. Gutierrez 
I Maga'Lahen Guihan 
Governor of Guam 
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and regularly passed. 

T NIO R. UNPINGCO & 
Attested: 

Speaker 

Gnator and Legislative Secretary 

Xis Act was received by I Maga'lahen Guahan this qill, day of o&hheu, 1998, 

at ? ';or o'clock 

Assistant Staff Officer 

APPROVED: 

CARL T. C. GUTIERREZ 
1 Maga'lahen Guahan 

Date: /6 - 3 1 -  yd 

Maga'lalzi's Office 

Public Law No. & - a?,!% 



MINA'BENTE KUATTRO NA LIHESLATURAN GUAHAN 
1998 (SECOND) Regular Session 

Bill No. 717 (COR) 
As substituted by the Author 
and further substituted and 
amended on the Floor. 

Introduced by: J. M.S. Brown 
T. C. Ada 
F. B. Apruon, Tr. 
A. C. Blaz 
Felix P. Camacho 
Francisco P. Camacho 
M. C. Charfauros 
E. J. Cruz 
W. B.S.M. Flores 
Mark Forbes 
L. F. Kasperbauer 
A. C. Lamorena, V 
C. A. Leon Guerrero 
L. A. Leon Guerrero 
V. C. Pangelinan 
J. C. Salas 
A. L.G. Santos 
F. E. Santos 
A. R. Unpingco 
J. T. Won Pat 

AN ACT TO ESTABLISH THE RULES AND 
REGULATIONS FOR THE BUILD-OPERATE- 
TRANSFER PLAN FOR THE GUAM WATERWORKS 
AUTHORITY. 

BE IT ENACTED BY THE PEOPLE OF GUAM: 



Section 1. Legislative Findings and Intent. In accordance with the 

Administrative Adjudication Law, $9303 of Title 5 of the Guam Code 

Annotated, as amended by Public Law Number 24-27, the Guam Waterworks 

Authority ("GWA") transmitted to I Lilzeslaturan Gualzan on June 29, 1998 the 

Build-Operate-Transfer Implementing Rules and Regulations for GWA 

pursuant to Public Law Number 24-37. 

Section 2. The Build-Operate-Transfer Implementing Rules and 

Regulations for the Guam Waterworks Authority, as transmitted to I 

Liheslaturan Guahan on June 29,1998, are hereby amended to read as follows: 

"CHAPTER 1. 

GENERAL PROVISIONS. 

Section 1-101. GWA Mission Statement. The directors, 

managers and employees of the Guam Waterworks Authority ('GWA') 

will plan for, operate and maintain an integrated, Island-wide water and 

wastewater system to serve all Island residents and businesses with 

reliable, high quality services, both now and in the future. In carrying 

out their mission, they will: 

1. be sensitive to consumer needs with respect to project 

reliability, value, quality and public information; 

2. promote wise water use through conservation, 

developing water use alternatives, environmental protection; 

3. provide a safe, healthy and professional work 

environment; and 

4. seek reasonable rates which ensure full recovery of 

costs, including operational and capital requirements. 



In the interest of promoting harmonic working ~armership with 

all stakeholders in the authority, the board, through its management, 

shall instill a spirit of partnership and cooperation with all its working 

relationships. 

Section 1-102. Purpose. The purpose of the implementing 

rules and regulations, hereinafter referred to as the Regulations, is to 

provide standard policies and procedures governing the use of the 

'Build-Operate-Transfer' concept, or variants thereof, for the purpose of 

allowing private sector financing of the design, construction, and 

operation and maintenance of water and wastewater projects in the 

most expeditious manner. 

Section 1-103. Policy. It is the policy of Guam to promote 

the economy, efficiency and effectiveness of all water and wastewater 

projects following the Build-Operate-Transfer concept, or variants 

thereof, by: 

1. developing and maintaining sound implementing 

rules and regulations; 

2. providing for increased public confidence in the 

procedure through which such projects are awarded; 

3. exercising fair and equitable treatment of all persons 

involved in the public bidding or direct negotiation of such 

contracts; 

4. elmhating cumbersome administrative obstacles 

which operate to delay, impede, hinder or otherwise render such 

projects unattractive; 



5. repealing or amending all laws inconsistent with the 

provisions of Public Law Number 24-37, as provided by §14 of 

that Law; 

6. fostering competition in the public bidding process; 

and 

7. providing safeguards which operate to ensure the 

quality and integrity of the public bidding or direct negotiation of 

contracts. 

Section 1-104. Definitions. Terms used in these 

Regulations have the following meaning ascribed to them, unless the 

context in which they are used requires a different meaning, or unless a 

different definition is prescribed for a particular Chapter in the 

Regulations. 

1. 'Contract' means all types of Guam agreements, 

regardless of what they may be called, for water and wastewater 

projects following the Build-Operate-Transfer ('BOY) concept, or 

variants thereof. 

2. 'May' denotes the permissive. 

3. 'Person' means any business, individual, union, 

committee club, other organization or group of individuals. 

4. 'Shall' denotes the imperative. 

5. 'Request for Proposals' means all documents, whether 

attached or incorporated by reference, utilized for soliciting bids 

or proposals. 



6 .  'Bidder Questionnaire' means the application through 

which contractors apply for pre-qualification. 

7. 'Build-Operate-Transfer' ('BOT') means a contractual 

arrangement whereby the project proponent, a Guam licensed 

business entity having at least one (1) principal as a resident of 

Guam for the duration of the project, undertakes the financing of 

the design and construction of new water or wastewater 

infrastructure facility(ies), and the operation and maintenance 

thereof. The project proponent shall employ or hire local residents 

to the maximum extent possible. The products or services from 

these facilities are then sold to GWA who shall be the sole 

customer and who in turn is responsible for the distribution of 

such products or services and collection of appropriate fees, 

rentals and charges thereof from GWA's consuming customers. 

The water or wastewater facility is operated and maintained by 

the project proponent over a fixed term, not to exceed fifty (50) 

years, during which it is allowed to charge GWA appropriate fees, 

rentals and charges not exceeding those proposed in its bid, or as 

negotiated and incorporated in the contract to enable the project 

proponent to recover its investment, and operating maintenance 

expenses in the project. The project proponent transfers, in whole 

or in part in accordance with approved contract terms, the facility 

to GWA at the end of the contract term. 

BOT shall also include undertaking the financing of the 

design, renovation and replacement of equipment of existing 



water or wastewater infrastructure facility(ies), or the operation 

and maintenance thereof. 

8. 'Variants of Build-Operate-Tralzsfer' means other forms 

of project finance which may include, but is not limited to, 'Build- 

Transfer-Operate,' 'BuiId-0wn-0perate-Tra~zsfer,' 'Modernize-Operate- 

Transfer,' and 'Rehabilitate-Own-Transfer.' 

9. 'Build-Transfer-Operate' ('BTO') means a system of 

project finance where GWA allows the project proponent, a 

Guam-licensed business entity having at least one (1) principal as 

a resident of Guam for the duration of the project, to build a water 

or wastewater project, transfer the project to GWA, and continue 

to operate the project until the expiration of the contract term. 

10. 'Build-Own-Operate-Transfeu' ('BOOT') means a system 

of project finance where GWA allows the project proponent, a 

Guam-licensed entity, to build a water or wastewater project, own 

that project, operate that project, then transfer the project to GWA 

after the expiration of the contract term. 

11. 'Modernize-Operate-Transfer' ('MOT') means a system 

of project finance where GWA allows the project proponent, a 

Guam-licensed business entity having at least one (1) principal as 

a resident of Guam for the duration of the project, to modernize a 

water or wastewater project, operate that project, then transfer the 

project to GWA after the expiration of the contract term. 

12. 'Rehabilitate-Own-Transfer' ('ROT') means a system of 

project finance where GWA allows the project proponent, a 



Guam-licensed business entity, to rehabilitate a water or 

wastewater project, own that project, then transfer the project to 

GWA after the expiration of the contract term. 

13. 'Bid' means an offer to perform a contract for the 

design, construction, operation, rehabilitation and maintenance of 

Guam's water and wastewater infrastructure projects. Bid 

includes a proposal in response to a Request for Proposals. 

14. 'Bidder' means one who makes a bid or submits a 

proposal. 

15. 'Take or Pay Clause' means a contract provision where 

GWA agrees to pay a fixed amount for the project's product, 

regardless of whether the product is taken by GWA. 

16. 'Consortium' means a group of entities formed to 

undertake water and wastewater infrastructure projects whose 

combined resources make them eligible under this Act. 

17. 'Guam Waterworks Authority' ('GWA') means the 

government of Guam agency tasked with the mission of 

producing, treating, transmitting, storing, and distributing and 

selling water, and selling and disposing of wastewater, on Guam. 

CHAPTER 2. 

ADVERTISEMENT OF PROJECT LIST. 

Section 2-101. Policy. In order to attract prospective 

bidders and promote competition, all BOT projects will be identified, 

prioritized and published. 



Section 2-102. GWA's Master Plank). The list of all 

'Build-Operate-Transfer' infrastructure projects must be part of GWA'S 

most current water and wastewater infrastructure master plan(s). 

Section 2-102.1. Identification and Prioritization of Projects. 

The GWA Board of Directors shall identify and prioritize water and 

wastewater infrastructure projects from its master plan suitable for the 

use of the 'Build-Operate-Transfer' concept, or variants thereof. 

Section 2-102.2. GWA Pre-Feasibility Studies and Indication of 

Resources. GWA's General Manager shall conduct project pre- 

feasibility studies and shall indicate that GWA will have adequate 

financial resources to promptly pay tolls, fees, rentals and charges for 

each project on the list. 

Section 2-103. Publication. At a minimum, the list of 

projects eligible for this concept shall be published in a local, national 

and where applicable, international, newspapers of general circulation 

at least once. No award shall be made under this Act until after the first 

publication of this list. 

CHAPTER 3. 

PRE-QUALIFICATION OF BIDDER. 

Section 3-101. Policy. After the advertisement of the project 

list, prospective bidders will be subject to the pre-qualification process. 

The pre-qualification process operates to identify qualified bidders able 

to perform the contract i f  it is awarded to them. GWA is seeking 

bidders who have the proven experience, financial resources, and 

professional expertise to engage in the highest quality design, 



construction, and operation and maintenance of water and wastewater 

projects. 

Section 3-102. Pre-Qualification Process. The BOT 

Committee shall screen prospective bidders to determine if the pre- 

qualification requirements are met. 

Section 3-102.1. Bidder Questionnaire Responses. 

Prospective bidders will be required to obtain a Bidder 

Questionnaire from GWA and submit a response to the Bidder 

Questionnaire supplied by GWA according to a timetable set by GWA. 

The Bidder Questionnaire shall be accompanied by the criteria of $3- 

102.3. Prospective bidders shall be given at least sixty (60) days from 

the date of publication or notice to submit a response to the Bidder 

Questionnaire and initiate the bidding process. 

Section3-102.2. Duties and Composition of the BOT 

Committee. 

The General Manager shall appoint, with the consent of the Board and 

in concurrence with the director or agency heads, seven (7) 

representatives from the following departments/agencies to sit on the 

BOT Committee. The Committee shall consist of one (1) representative 

from the Guam Waterworks Authority ('GWA'), the Department of 

Public Works ('DPW'), the Guam Environmental Protection Agency 

('GEPA'), the University of Guam: Water, Energy and Research 

Institute ('WERI'), the Department of Land Management ('DLM'), the 

Guam Planning Council ('GPC') and the Guam Economic and 

Development Authority ('GEDA'). The General Manager shall not 



appoint himself. Each Committee member shall serve for a two (2) year 

term and said terms shall be staggered in a manner to be determined by 

the Board. The concurrence of four (4) Committee members shall be 

necessary to establish a quorum and make any decision. 

(a) The BOT Committee shall review every Bidder 

Questionnaire Response submitted by prospective bidders and, 

within sixty (60) days after receipt of a completed response, notify 

the prospective bidder by certified mail of the Committee's 

decision. 

@) A rejected bidder may appeal the decision of the BOT 

Committee to the General Manager in writing within fifteen (15) 

days after the date on which it receives the notice of rejection. If 

the General Manager affirms the rejection, the rejected bidder may 

further appeal the rejection to the Board within t h t y  (30) days 

after the General Manager's written affirmation. During the time 

said appeal is pending, GWA may not enter into a contract which 

the rejected bidder had given written notice it wanted to bid on 

within thirty (30) days after it submitted its Bidder Questionnaire 

Response. 

Section 3-102.3. Pre-qualification Criteria of the BOT 

Committee. Prospective bidders' responses to Bidder 

Questionnaires will be evaluated to ensure satisfaction of all the 

following criteria of the BOT Committee: 

1. minimum of five (5) years experience with water 

or wastewater projects; 



2. record of financial strength to commit to a water 

and wastewater project; 

3. key project team personnel familiar with and 

experienced in water and wastewater projects; 

4. flexible organizational and management 

structure; 

5. acceptable credit rating from a nationally 

recogruzed credit rating agency; and 

6. other criteria at the discretion of the Committee, 

prospective bidders must be notified of these additional 

criteria. 

Section 3-103. Invitation to Submit Bid Proposal. After a 

bidder is found by the BOT Committee to have satisfied the pre- 

qualification requirements, the bidder will be invited to submit a bid 

proposal on the project. 

CHAPTER 4. 

THE REQUEST FOR PROPOSALS. 

Section 4-101. Use. The Request for Proposals is used to 

initiate the competitive public bidding for water and wastewater 

infrastructure projects suitable for the use of the 'Build-Operate- 

Transfer' concept, or variants thereof. 

Section 4-102. Maximum Practicable Competition. The 

Request for Proposals shall seek to promote overall economy for the 

purposes intended and encourage competition in satisfying GWA's 

needs, and shall not be unduly restrictive. 



Section 4-103. Content. The Request for Proposal shall 

include the following: 

1. instructions and information to bidders concerning the 

bid submission requirements, including the time and date set for 

receipt of bids, the address of the office to which bids are to be 

delivered, the maximum time for bid acceptance by GWA, the 

location, time and date of each stage of the bidding process and 

other special information; 

2. the project description, evaluation factors, project 

schedule; 

3. the pre-determined formula using official price indices 

providing for the adjustment of the tolls, fees, rentals and charges 

during the life of the contract (Any adjustment shall take into 

account reasonableness of rates to the end users of private sectors 

water and wastewater infrastructure.); 

4. the preferred form(s) of project financing, including, 

but not limited to, Build-Operate-Transfer, Build-Transfer- 

Operate, Build-Own-Operate-Transfer, Modernize-Operate- 

Transfer and Rehabilitate-Own-Transfer; 

5. fixed terms of the imposition and collection of tolls, 

fees, rentals and charges not to exceed fdty (50) years; 

6. the required contents of the Technical Proposal; 

7. the required contents of the Financial Proposal; 

8. maintenance and repair standards required of the 

project; 



9. the contract terms and conditions, including legal 

standards, warranty, bonding or other security requirements and 

financial incentives; and 

10. to provide with packet submission, a valid license to 

conduct business on Guam. 

Section 4-103.1. Financial Incentives. The financial incentives 

and arrangements that the government of Guam may provide as 

authorized by the Guam Economic Development Authority ('GEDA') 

for the project shall be included in the contract terms accompanying the 

Request for Proposals. These incentives and arrangements may include, 

but are not limited to, guarantees such as a 'take or pay clause,' GEDA 

incentives or repayment in the form of a share of revenue of the project, 

subject to the limitations of Public Law Number 24-37, §9. Qualified 

Bidders are subject to GEDA's application process of the QC Program, 

as mandated by Chapter 58 of Title 12 of the Guam Code Annotated. 

Projects may be financed partly from direct government of Guam 

appropriations, or in-kind contributions, not exceeding forty percent 

(40%) of the project cost, and the balance to be provided by the project 

proponent. 

Section 4-103.2. Repayment Scheme. The repayment scheme 

shall be included in the contract terms accompanying the request for 

proposals. For the financing, design, construction, operation and 

maintenance of any infrastructure project undertaken through the 

Build-Operate-Transfer arrangement, or any of its variations, the project 

proponent shall be repaid by authorizing it to charge and collect from 



GWA, its sole wholesale consumer, reasonable tolls, fees and rentals for 

the use of the project facility not exceeding those incorporated in the 

contract and, where applicable, the proponent may likewise be repaid in 

the form of a share in the revenue of the project. For negotiated 

contracts, and for projects which have been granted a natural monopoly 

or where the public has no access to alternative facilities, the Guam 

Public Utility Commission ('GPUC') shall approve the tolls, fees, rentals 

and charges to GWA based on a reasonable rate of return. 

Section 4-103.3. Contract Termination. Contract 

termination provision shall be included in the contract terms 

accompanying the request for proposals. In the event that a project is 

revoked, canceled or terminated by the government through no fault of 

the project proponent, or by mutual agreement, the government of 

Guam shall compensate said project proponent for its actual expenses 

incurred in the project, plus a reasonable rate of return thereon not 

exceeding that stated in the contract as of the date of such revocation, 

cancellation or termination. In the event that the government defaults 

on certain major obligations in the contract, and such failure is not 

remediable, or if remediable shall remain unremedied for an 

unreasonable length of time, the project proponent/contractor may, by 

prior notice to GWA specifying the turn-over date, terminate the 

contract. The project proponent/contractor shall be reasonably 

compensated by the government of Guam for equivalent or 

proportionate contract cost as defined in the contract. 



Section 4-103.4. Project Supervision. Every infrastructure 

project undertaken under the provisions of this Act shall be in 

accordance with the plans, specifications, standards and costs approved 

by GWA, and shall be under the supervision of GWA. 

Section 4-103.5. Contract Terms and Conditions. The contract 

terms and conditions included in the Request for Proposals shall detail 

the following: 

1. contract governed by Guam law; 

2. project's geographical location; 

3. specific products or services to be provided by the 

project; 

4. quality standards required of the project; 

5. maintenance and repair standards required of the 

project; 

6. manner in which GWA will supervise the project; 

7. fixed terms of the imposition and collection of tolls, 

fees, rentals and charges not to exceed f i fe  (50) years; 

8. financial, accounting, and management practices and 

objectives; 

9. repayment scheme and schedule for payments 

including, but not limited to, escrow; 

10. environmental standards and objectives (These 

standards and objectives shall be consistent with the laws and 

regulations administered by the Guam Environmental Protection 

Agency); 



11. conditions for contract termination and penalties; 

12. the pre-determined formula using official price indices 

providing for the adjustment of the tolls, fees, rentals and charges 

during the life of the contract; 

13. requirement that at least sixty percent (60%) of the 

facility operator's onsite labor force shall be local residents; 

14. means for dispute resolution which may include, but 

is not limited to, use of the American Arbitration Association; 

15. effect of default and compensation for contract 

termination; 

16. financial incentives and arrangements; 

17. representation that person being awarded the contract 

has not retained a person, to solicit or secure the contract upon an 

agreement or understanding for a commission, percentage, 

brokerage or contingent fee, except for retention of bona fide 

employees or bolzafide established commercial selling agencies for 

the purpose of securing business; 

18. a prohibition against gratuities, kickbacks and favors 

prescribed as follows: 

1. Gratuities. It shall be a breach of ethical 

standards for any person to offer, give or agree to give any 

employee or former employee, or for any employee or 

former employee to solicit, demand, accept or agree to 

accept from another person, a gratuity of an offer of 

employment in connection with any decision, approval, 



disapproval, recommendation, preparation of any part of a 

program requirement or a purchase request, influencing the 

content of any specification or procurement standard, 

rendering of advice, investigation, auditing, or in any other 

advisory capacity in any proceeding or application, request 

for ruling, determination, claim or controversy, or other 

particular matter, pertaining to any program requirement or 

a contract of subcontract; or to any solicitation or proposal 

therefor. 

2. Kickbacks. It shall be a breach of ethical 

standards for any payment, gratuity or offer of employment 

to be made by or on behalf of a subcontractor under a 

contract to the prime contractor or higher tier subcontractor 

or any person associated therewith, as an inducement for the 

award of a subcontract or order. 

3. Contract Clause. The prohibition against 

gratuities, kickbacks and favors to Guam prescribed in this 

Section shall be conspicuously set forth in every contract and 

solicitation therefor. 

4. Favors to Guam. For purposes of this 

Section, a favor is anything, including raffle tickets, of more 

than de minimus value and whether intended for the 

personal enjoyment of the receiver or for the department of 

organization in which they are employed or for any person, 

association, club or organization associated therewith or 



sponsored thereby. It shall be a breach of ethical standards 

for any person who is or may become a contractor, a 

subcontractor under a contract to the prime contractor or 

higher tier contractor, or any person associated therewith, to 

offer, give or agree to give any employee or agent of Guam 

or for any employee or agent of Guam to solicit or accept 

from any such person or entity or agent thereof, a favor or 

gratuity on behalf of Guam whether or not such favor or 

gratuity may be considered a reimbursable expense of 

Guam, during the pendency of any matter related to 

procurement including contract performance warranty 

periods; 

19. transfer provisions; 

20. contract renegotiations circumstances which may 

include, but is not limited to, unforeseen events or changed 

circumstances; and 

21. other contract terms as needed. 

CHAPTER 5. 

BID EVALUATION AND AWARD. 

Section 5-101. Policy. In order to foster competition in the 

contract selection process, public bidding under a two (2) envelopeltwo 

(2) stage system will be used, except for unsolicited proposals or where 

direct negotiations are permitted. 

Section 5-102. Limitation on Direct Negotiations. Direct 

negotiations shall be resorted to only when one (1) complying bidder is 



available in accordance with Public Law Number 24-37, §8. Otherwise, 

no negotiation shall take place between GWA and a bidder with respect 

to a bid submission. This limitation, however, shall not prevent requests 

for clarification as provided in §§5-106.2 and 5-107.2. 

Section 5-103. Bidding Process. Each participating pre- 

qualified bidder shall submit two (2) envelopes. The first envelope shall 

contain the Technical Proposal, and the second envelope the Financial 

Proposal. 

Section 5-103.1. Contents of the Technical Proposal. The 

Technical Proposals shall address the areas identified in the Request for 

Proposals and detail the manner in which the Bidder proposes to 

comply with §3(a) of Public Law Number 24-37 concerning the 

employment of local residents to the maximum extent possible. 

Section 5-103.2. Contents of the Financial Proposal. The 

Financial Proposal shall address the areas identified in the Request for 

Proposals. 

Section 5-104. Timing of the Bidding Process. The location, 

time and date of each stage of the bidding process will be established by 

GWA and provided to pre-qualified bidders with the Request for 

Proposals. 

Section 5-105. Confidentiality. All information contained 

in the Technical Proposal and the Financial Proposal shall remain 

confidential until after contract award, except as follows: 

1. upon opening of the Technical Proposal, it may be 

publicly announced the name of the bidder and the presence or 



absence of documents required by the Request for Bids; 

2. upon opening of the Financial Proposal it may be 

publicly announced the name of the bidder, the submitted price(s) 

and the presence or absence of documents required for a complete 

submittal, as indicated in the Request for Bids. 

This confidentiality requirement shall extend to the GWA Board of 

Directors, BOT Committee, GWA employees and any other advisors or 

government personnel involved in the bidding process. 

Section 5-106. Technical Proposal Opening. The Technical 

Proposals shall be opened publicly in the presence of one (1) or more 

witnesses at the time, date and location designated in the Request for 

Proposals. 

Section 5-106.1. Evaluation of the Technical Proposal. The 

BOT Committee shall evaluate the Technical Proposals based on the 

requirements set forth in the Request for Proposals. The Committee 

shall obtain expert advice as needed. This evaluation will ensure 

technical merit. M e r  the evaluation, the BOT Committee shall approve 

or reject the Technical Proposal. The Financial Proposal of a bidder 

whose Techrucal Proposal has been rejected shall be returned to the 

bidder. No criteria may be used in the proposal evaluation that are not 

set forth in the Request for Proposals. 

Section 5-106.2. Clarification of the Technical Proposal. 

The BOT Committee may request clarification of the Technical Proposal 

if that committee believes that such clarification is needed. All qualified 

bidders shall receive this Request for Clarification. ms clarification is 



at the discretion of the Committee. Bidders shall be given a reasonable 

time in which to provide clarification. 

Section 5-107. Financial Proposal Opening. The Financial 

Proposals accompanying approved Technical Proposals shall be opened 

publicly in the presence of one (1) or more witnesses at the time, date 

and location designated in the Request for Proposals. 

Section 5-107.1. Evaluation of the Financial Proposal. The 

BOT Committee shall evaluate the Financial Proposals based on the 

requirements set forth in the Request for Proposals. The Committee 

shall obtain expert advice as needed. This evaluation will ensure 

financial merit. After the evaluation the BOT Committee shall provide a 

report to the GWA Board of Directors with its recommendation within 

sixty (60) days of the public opening of the Financial Proposals. NO 

criteria may be used in the proposal evaluation that are not set forth in 

the Request for Proposals. 

Section 5-107.2. Clarification of the Financial Proposal. The 

BOT Committee may request clarification of the Financial Proposal if 

that committee believes that such clarification is needed. All qualified 

bidders shall receive this Request for Clarification. This clarification is 

at the discretion of the Committee. Bidders shall be given a reasonable 

time in which to provide clarification. 

Section 5-108. Proposal Corrections or Withdrawals. 

Technical and Financial Proposals may only be corrected or withdrawn 

as set forth in the Request for Proposals. 



Section 5-109. Project Award. GWA's Board of Directors shall 

award the contract to the bidder who, having satisfied the minimum 

financial, technical, organizational and legal standards, has submitted 

the lowest bid and most favorable terms for the project, based on the 

present value of its proposed tolls, fees, rentals and charges over a fixed 

term for the facility to be constructed or rehabilitated and operated and 

maintained according to the prescribed minimum design and 

performance standards, plans and specifications. This award may be 

conditioned upon GPUC approval required by 84-103.2. GWA's Board 

of Directors shall consider the report of the BOT Committee before 

identifying the successful bidder. The winning project proponent shall 

be automatically granted by GWA the franchise to operate and maintain 

the facility, including the collection of tolls, fees, rentals and charges 

from its sole wholesale customer, GWA. This shall not operate to 

preclude contract modification. Any contract modification shall require 

the approval of GWA's Board of Directors. A copy of each contract shall 

forthwith be submitted to I Liheslaturan Guakan for its information 

within thirty (30) days of award. 

Section 5-110. Cancellation of Request for Proposals. At any 

time before the project award, GWA's Board of Directors may cancel the 

Request for Proposals. 

CHAPTER 6. 

UNSOLICITED PROPOSALS. 



Section 6-101. Unsolicited Proposals. Unsolicited 

proposals for projects may be accepted by GWA on a negotiated basis, 

provided, that all the following conditions are met: 

1. such projects involved a new concept and technology 

and are not part of the current list of priority projects as provided 

for in $2-103, Publication; 

2. no direct government guarantee, subsidy or equity is 

required; and 

3. GWA has invited, by publication in a newspaper of 

general circulation and by other international media, comparative 

or competitive proposals, and no other proposal is received for a 

period of sixty (60) working days. Providing further, that in the 

event another proponent submits a lower price proposal, the 

original proponent shall have the right to match that price within 

thirty (30) working days. 

Section 6-102. Evaluation of Unsolicited Proposals. The 

BOT Committee shall evaluate all unsolicited proposals to ensure 

technical and financial merit within ninety (90) days of receipt. If the 

Committee finds that the unsolicited proposal has merit, it will submit 

its recommendations and the proposal to the Board of Directors for 

disposition. 

Section 6-103. Price Matching. When another proponent 

submits a lower price proposal following publication by GWA and the 

original proponent matches that price within t lkty (30) worlung days, 

then the BOT Committee shall identify which proposal has greater 



technical merit and submit its recommendations and the proposals to 

the Board of Directors for disposition. 

CHAPTER 7 .  

COMPLIANCE WITH FEDERAL REQUIREMENTS. 

Section 7-101. Federal Funds. Where a project involves the 

expenditures of Federal assistance or contract funds, or other Federal 

funds as defined by §20 of the Organic Act of Guam, 48 U. S. C. §1423j, 

the GWA Board of Directors, the BOT Committee, GWA employees and 

any other advisors or government personnel involved in the bidding 

process shall comply with such Federal law and regulations which are 

applicabIe and which may be in conflict with or may not be reflected in 

these Regulations." 

Section 3. Limitation on GWA's Business Activities. The Guam 

Waterworks Authority shall not enter the bottled water business or contract 

with a private entity to enter such business. 

Section 4. Section 5 of Public Law Number 24-37 is hereby amended to 

read as follows: 

"Priority Projects: 

(a) Project List. GWA shall develop and maintain a 

list of water and wastewater infrastructure projects to be financed, 

designed, constructed, renovated, operated and maintained under 

the provisions of this Act. Said list shall be a part of GWA's water 

and wastewater infrastructure master plans, which shall establish 

priorities for said projects. 



(b) Publication of Project List. GWA shall widely 

publicize this list of potential BOT projects through publication in 

local, national and, where advisable, international publications of 

general circulation at least once. No award shall be made under 

this Act until after the first publication of this list." 

Section 5. Section 8 of Public law Number 24-37 is hereby amended to 

read as follows: 

"Section 8. Direct Negotiation of Contracts. Direct Negotiation shall 

be resorted to when there is only one (1) complying bidder left as defined 

hereunder: 

(a) If, after advertisement, only one (1) contractor applied for pre- 

qualification and it meets the pre-qualification requirements, after which it is 

required to submit a bid proposal, which is subsequently found by GWA to 

be complying. 

(b) If, after advertisement, more than one (1) contractor applied for 

pre-qualification, but only one (1) meets the pre-qualification requirements, 

after which it submits a bid proposal, which is found by GWA to be 

complying. 

(c) If, after pre-qualification of more than one (1) contractor, only one 

(1) submits a bid proposal, which is found by GWA to be complying. 

(d) If, after pre-qualification, more than one (1) contractor submits 

bids, but only one (1) is found by GWA to be complying." 

Section 6 .  In Public Law 24-37, all references to the "Pre-Qualification 

Bids and Awards Committee" are hereby changed to read "the BOT 

Committee". 



1 Section 7. Severability. If any provision of this Law or its 

2 application to any person or circumstance is found to be invalid or contrary to 

3 law, such invalidity shall not affect other provisions of applications of this 

4 Law which can be given effect without the invalid provisions or application, 

5 and to this end the provisions of this Law are severable. 



i Office of Senator 

Joanne M. Salas Brown 
Twenty-Fourth Guam Legislu ture 

September 1 1, 1998 

Speaker Antonio R. Unpingco 
Twenty-Fourth Guam Legislature 
155 Hesler Street 
Hagatna, Guam 969 10 

Dear Speaker Unpingco: 

The Committee on Natural Resources, to which the Rules and Regulations for the 
Build-Operate-Transfer Plan for Guam Waterworks Authority was referred 
wishes to report back to the Legislature its recommendation on Bill No. 7 17 
(COR) TO DO PASS, As Amended. 

The voting sheet is as follows: 

TO PASS 7 
NOT TO PASS 0 
ABSTAIN 0 
TO PLACE IN ACTIVE FILE 0 

Copies of the Committee Report and other pertinent documents are enclosed. 

Thank you for your attention to this matter. 

Sincerely, 

Senator & Chairperson 
Committee on Natural Resources 

Enclosures 

Legislative Secretary Chairperson, Committee o I Natural Resources 
Suite 200 130 Aspinall Street Agana, Guam 96910 Phone 472-3450 Fax: 472-4090 



Office of Senator 

Joanne M. Salas Brown 
Twenty- Fourth Guam Legis16 ture 

- ~ ~.~ ~- 

September 1 1, 1998 

MEMORANDUM 

To: Committee Members 

From: Chairperson, Committee on Natural Resources 

Subject: Rules and Regulations for the Build-Operate-Transfer Plan for Guam 
Waterworks Authority 

Transmitted herewith for your consideration and action is our Committee Report 
on the above subject matter. 

Please indicate your choice on the attached Voting Sheet and return the documents 
to my office for transmittal to other members. 

Your attention and cooperation in this matter is greatly appreciated. 

+id; ANNE M. SAL 

Attachments 

Legislative Secretary Chairperson, Committee 01 Natural Resources 
Suite 200 . 130 Aspinall Street . Agana. Guam 96910 Phone: 472-3450 Fax: 472-4090 



Committee on Natural Resources 
Joanne M.S. Brown 

Chairperson 

VOTING SHEET 

Bill No. 717 As Amended - An Act To Establish the Build-Operate-Transfer Plan 
for the Guam Waterworks Authority. 

TO PLACE IN 
MEMBER TO DO INACTIVE 
COMMITTEE PASS PASS ABSTAIN FILE SIGNATURE 



Committee on Natural Resources 
Senator Joanne M. S. Brown, Chairperson 

Public Hearing on 
Bill No. 717 

Friday, August 14,1998 
& 

Mark-Up Meeting 
September 1, 1998 

Committee Report 
Summary 

The Committee on Natural Resources held a public hearing on Friday, August 14, 
1998, 10:OO a.m. in the Legislative Public Hearing Room. 

Present were: Senator Joanne M. S. Brown, Chairperson 
Senator Tony Lamorena, Vice-Chair 
Senator Carlotta Leon Guerrero 
Senator Larry Kasperbauer 
Senator Tom Ada 
Senator Frank Aguon 
Senator Frank Camacho 

Senator Brown commenced the hearing and informed committee members, for 
the record, that Mr. Richard Quintanilla, General Manager, Guam Waterworks 
Authority and Mr. Bert Johnston, Deputy General definitely made the effort to be 
at the hearing to testify on the bill, but had to leave for an 11 :00 o'clock 
appointment. 

She ppreciated Mr. Roman Quinata's presence from the Guam Waterworks 
Authority Board and thanked him for the numerous times he has taken to come 
testify with matters related to the Authority. 

Mr. Roman Quinata stated his name and position for the record, as Acting 
Chairman for the Guam Waterworks Authority (GWA), Board of Directors. The 
Board's presence was in response to Senator Brown's letter of August 5, 1998. He 



further stated that GWA supports Bills 655 and 717. He informed the 
Chairperson that Mr. John Gilliam, Consultant to GWA will answer technical 
questions the committee members may have as he is most familiar with Public 
Law 24-37. 

Senator Brown recognized Senator Tom Ada, main sponsor of the legislation that 
provided the whole concept of Build-Operate-Transfer. These regulations are an 
extension of Senator Ada's legislation that was passed to introduce the whole 
process into Guam Waterworks Authority. 

Called upon Mr. John Gilliam to proceed with his presentation on the Rules and 
Regulations legislation: 

Brief Overview of Rules & Regulations 

c The rules and regulations is a product of a collaborative effort 
between Guam Waterworks Authority and the Guam Legislature in 
November 1997. 
The Board of Directors adopted the rules and regulations to 
implement administratively Public Law 24-37. 
The rules and regulations were transmitted to the Legislature to give 
them the opportunity to review and act on them. 
The rules and regulations were developed by competent legal 
counsels and subjected to two (2) public hearings. 
The rules and regulations are the product of an effort put together by 
a committee which was broad based and included all the pertinent 
interest. 
GWA thought they were good regulations and thanked the committee 
for taking the initiative of having them publicly heard and expediting 
the passage. 

The following is a list of concerns raised by committee members on the rules and 
regulations: 

(1) Concern: Is GWA going into the bottle water business? 

Page 4, Item No. 7, line 12, with reference ....." the products or services 



from these facilities are then sold to GWA who shall be the sole customer and who 
in turn is responsible for the distribution of such products or services ......... 

Discussion: 

b Amendment was passed in the enabling legislation to keep GWA out 
of the bottle water business. 
GWA Board Chairman, Mr. Roman Quinata stated his position that 
GWA should stay out of the water bottle business. 

t GWA would be in conflict with their main mission. 

Recommendation: Insert language in the rules and regulations to prohibit 
GWA from engaging in the bottle water business, however, the Chairperson 
stated that GWA would not enter into the water bottle business and is not a 
major factor at this point in time. 

(2) Concern: Fifty (50) year period is a long time. 

Page 4, Item No. 7, Build-Operate-Transfer, lines 17 - 19. The water and 
wastewater facilities is operated and maintained by the project proponent 
over a fixed term not to exceed 50 years ........ 

Discussion: As explained by Senator Tom Ada, the 50 year period was to 
ensure that the investor recovers his cost of investment. The public law 
does not require GWA to go on a 50 year contract. The 50 year period puts 
a ceiling on the timeframe before the transfer is effectuated. Cost was the 
concern. 

Example: If the investor was given a shorter period of time to recover his 
investment, the cost if water would be prohibitive and disadvantageous to 
consumers. This is the reason for the 50 year period. GWA could enter 
into a 20 year agreement with option to renew. 

As for the percentages, the law also specified that 60% of the employees 
should be local. The issue should be considered being placed in the rules 
and regulations because the legislature would not be there when the contract 
is being negotiated. There would be no guarantee it would be put in place. 



Recommendation: Discuss with Board Chairman and board members to 
see if they would like to amend the 50 year period to 20 years with option to 
renew with certain conditions that would be more feasible and beneficial to 
GWA. 

No objections from GWA. 

Page 7, Section 2-103, Publication, line 12. 

Concern: GWA is putting an obstacle to Section 2-103. 

Discussion: Section 2-103, Publication requires that after GWA developed 
its list of projects eligible for BOT, these projects will see the publiclprivate 
partnership ventures. The law requires the list to be published in a national 
magazine, or general circulation once every six (6) months for at least one 
(1) year period. The idea was to get as many interested parties to come in 
and develop. 

According to Senator Ada's interpretation of Section 2-104: Before GWA 
goes out to publish the list of BOT projects, GWA is ready to go to bid. To 
formulate the bid documents could delay the whole process as opposed to 
what the law really specified. 

Example: Here are 10 projects eligible for BOT. Publish it and see who is 
interested. This process establishes the list of interested parties, which is 
basically what we want. If GWA gets an interested party in developing the 
surface water source, then GWA will start developing the details for the 
Request for Proposal, the bidding, and all details that follow later. 

Mr. Gilliam stated GWA had two conflicting legal opinions with how to 
proceed with the list. 

One opinion was GWA had to complete the rules and regulations in 
place before initiating the listing. 
Second opinion, stated the statute does not require the full 
promulgation of the rules and regulations. GWA could formulate the 
list, publish the list and save time. (Senator Ada agreed) 



GWA does not have any objections to delete some of these items 
from the listing to ensure the integrity of the procurement process. 

Recommendation: GWA refer to their legal counsel with reference to the 
deletion of Section 2-104. Intent of law of is get interested parties for 
projects on a publiclprivate partnership venture. When GWA is ready to 
bid, notify those people who have indicated an interest and provide them 
with details as to: 

How to get a copy of Request for Proposal documents 
How to pay for it; and 

t Where to write to. 

No objection from GWA to delete Section 2-104. 

Chapter 3, Section 3-101-Policy, page 8. 

Concern: Mr. Gilliam raised a point with reference to the intent that there 
should be no award under the BOT legislation until the full year of 
publication had tolled. 

Discussion: Point was well taken and Senator Ada suggested that in the 
language of the legislation, Bill No. 717, an amendment to Public Law 24- 
37 should also be made eliminating that part of page 7, Section 2-103 of the 
rules and regulations, and require that once GWA develops the list, it must 
be published at least once in an international newspaper of general 
circulation. Whole intent was for GWA to publish the list once response 
came back. 

The committee will consult with Senator Ada on this section with what is 
acceptable language before the rules and regulations are finalized. 

Recommendation: Make amendment in the rules and regulations and apply 
same amendment to Public Law 24-37 which would read: "at the minimum 
the list of projects eligible for this concept shall be published in a local, 
national and where applicable international newspaper of general circulation 
at least once." 



Page 8, Section 3-102, Pre-Qualification Process, line 10 - The Pre- 
Qualification Bids and Awards Committee shall pre-qualify prospective 
bidders if the pre-qualification requirements are met. 

Concern: Senator Tom Ada queried as to the intent of the pre- 
qualification process requirements. 

GWA's response: 

Pre-qualification requirements that have been specified would have 
been completed as a pre-requisite before the committee could certify 
the prospective bidders were qualified bidders. 
GWA would work with the list of interested parties that are qualified. 

Example: The firm offering the proposal or responding to the solicitation 
would have to be a Guam licensed business entity. If they could not certify 
that they were, then they would not qualify on the short list of qualified 
bidders. They would pre-qualified based on the statute requirements that 
certain laws had to be complied with, like the business licensing. 

Discussion: Senator Ada stated the process should be: 

GWA publishes the list, then creates a short list. 
t Interested parties should have $10M dollars in capital to be eligible, 

and have the experience in undertaking these projects. 
When GWA is ready to go out to bid, the Request for Proposal is 
developed, and the bidder sends in his proposal stating his cost and 
timeframe to complete project. 

Example: If you have five ( 5 )  applicants on the list and only two (2) met 
the criteria, the other three (3) will be disqualified. The short list is then 
created. 

Recommendation: Check with legal counsel to see if the word "pre- 
qualify" can be changed to "screen". 



Page 8, Section 3-102.1, Bidder Questionnaire Responses, line 16. 

Concern: Thirty (30) days seem to be insufficient time for prospective 
bidder to fill out the bid questionnaire, form a consortium, or 
go to the bank and negotiate for capital. Do not want to 
disqualify a good prospective bidder because of insufficient 
time given. 

Discussion: Mr. Gilliam stated GWA did not seem to have any difficulty 
with the process. Senator Ada's concern was the projects being looked at 
are long term huge projects and may eliminate a good prospective bidder 
because he was not given ample time. 

GWA does not have any objections of changing the 30 days to 60 days. 

Recommendation: Rules and regulations will be amended to 60 days. 

Page 8, Section 3-102.3. Composition of the Pre-Qualification and 
Awards with regards to committee members being composed of Guam 
residents, but does not reference who is to chair the committee, or how the 
chairman would be selected. 

Concern: Section 3-102.3 does not specify who is going to chair the 
committee nor how the Chairman is to be selected. 

Discussion: GWA's understanding of how the committee is formed by 
putting together technical people, like from Engineering and Planning and 
Operations. The General Manager does not generally sit on the committee, 
nor does he chair it to preserve a right of appeal should someone have any 
objection to the committee's outcome. 

Questions raised: 

How do you get an unbiased group to sit on the committee and 
evaluate the proposals in terms of content? 
How does the committee get beyond this to ensure that it is 
something even removed from close affiliation from the General 



Manager? 

Recommendation: Revisit this section and get proposed language before 
the rules and regulations are finalized to get a more feasible alternative. 
Meet with GWA to go over language before the September legislative 
session. 

Page 9, Section 3-102.5, Appeal by Disqualified Prospective Bidders, 
line 18. 

Concern: The General Manager is the person who appoints the people 
that sits on the Bidder Qualification Board. If the bidder is not 
satisfied with the decision of the committee, he will have to 
appeal to the General Manager, who is the same person that 
appointed these people to be in the committee. 

Recommendation: Senator Ada would like the Board of Directors of GWA 
to be the Appeals Body versus the General Manager. (NOTE: This section 
may need further discussion in relation to changes with Pre-Qualification 
Board and Appeals Committee composition). 

Page 9, Section 3-102.5, Timetable for Review of Disqualified 
Prospective Bidders Appeal, Line 24. 

Concern: GWA has 45 days to response to dispose of grievance, yet 
disqualified bidders have 15 days to bring grievance to GWA. 

Discussion: The timeframe that GWA has to respond should equate to the 
same amount of time given the disqualified bidder, which is 15 days. 

Recommendation: Change forty-five (45) working days to fifteen (15) 
working days. 

Page 12, Section 4-103.1, Financial Incentives, lines 20-23. 

Concern: Strike out lines 20-23 beginning with "Projects may be 
financed from direct government of Guam appropriations, or 



in-kind contributions not to exceed 40% of the project cost and 
the balance to be provided by the project proponent". 

Discussion: GWA and its contractual agreements are under the PUC 
regulatory requirements. The private entity providing the project is not. In 
the case of Earth Tech who produces bulk water, GWA resales the water to 
their customers which they purchased from Earth Tech. They are direct 
customer service providers and are not authorized to do direct billing. 
Everyone on the contract conceived under BOT would fall under regulatory 
regime. 

The main objective of the 40% project cost was to be the deal breaker the 
government can finance from direct government of Guam appropriation or 
the in-kind contribution not to exceed 40%. 

Example: In kind-contribution can be in the form of: GWA provides three 
or four of their employees to operate the wells. The cost of those three or 
four employees could be $lM dollars a year. This will result in the 
reduction of the cost of water because the developer does not have to charge 
for GWA for labor. 

Recommendation: The 40% project cost should not be an option to 
eliminate; however, if the 40% of project cost is to be amended, the Public 
Law 24-37 also needs to be amended. 



MARK-UP MEETING 

The Mark-up meeting was held on Tuesday, September 1, 1998 in the Committee 
and Natural Resources' conference room to address the concerns raised during the 
public hearing with reference to certain sections of the Build-Operate-Transfer 
Plan Rules and Regulations. 

In attendance were: 

Senator Joanne M. S. Brown, Chairperson 
Senator Tom Ada, Committee Member 
Mr. John Gilliam, GWA Consultant 
Mr. David Highsmith, Legal Counsel 

The following sections were addressed: 

Section 2-103. Publication. 

Action Taken: This section in the Rules and Regulations will be amended 
as well as Public Law 24-37. 

Page 7, Provision 2-104. Substance of Publication. 

Action Taken: Section 2-104 will be deleted. No amendment needed in 
Public Law 24-37 as there was no mention of it. 

Page 8, Pre-Qualification Process. 

Discussion: The intent of the Pre-Qualification Process was to screen and 
identify eligibility of interested parties based on criteria and create a short 



list. When the bid is ready to be advertised, interested parties on the short 
list are to be notified. 

On non-emergency procurement, bidders are usually given 30-45 days to 
submit a response to the Bidder Questionnaire and 60 days on huge 
projects.. Since these projects will be multi-million dollar projects, the 60 
day time line is recommended, 

Action Taken: Change 30 days to 60 days. 

Page 8, Section 3-102.3 Composition of the Pre-Qualification Bids and 
Awards Committee. 

Discussion. Section 3-102.3 was discussed at length as the Chairperson 
was not comfortable with the language. Senator Ada stated that if this 
section is to be changed, then the public law will also need to be amended. 

Concerns raised were: 

The appointments to the committee will be so in house which can be 
dangerous. 
The influencing of the bidding process of huge projects can happen. 

t There is no qualification to become a committee member and anyone 
can be appointed. 

Alternative Suggestion: 

Appoint the same representative of each agency who formulated the 
rules and regulations, such as: WEN, Public Works, GEPA. Land 
Management, GWA to the selection committee. 

t 

Action Taken: Senator Brown requested Legal Counsel to provide draft 
language for review. 

Senator Ada referred to Public Law 24-37, page 6, Section 5(b), Publication of 
Project List, and stated this section needs to be amended. 



Mr. Gilliam referred to page 8, Section 8. Direct Negotiation of Contracts of 
Public Law 24-37 and stated the law contains the pre-qualification requirements. 
What the rules and regulations did was amplified the section and defined what the 
pre-qualification bids and awards committee will do and how it will be composed. 
The enabling act will have to change significantly. 

Mr. Highsmith clarified that what the statute dealt with is the direct negotiation. 

Example: If there is only one bidder who makes the grade, only one qualifies 
and can deal directly with GWA.. The section does not create a process for 
picking the successful bidder when you have only one applying. 

Senator Ada referred to Section 13 of the Public Law 24-37 and pointed out that 
the Chairman of the Committee shall be appointed by the Governor from its 
members. 

Mr. Gilliam recommended the Governor not be the appointing authority for the 
committee. He suggested: 

The General Manager be the appointing authority, but the General 
Manager not be authorized to sit on the committee. This process 
preserves the right for the applicant to go through two (2) levels of 
appeal. 

Senator Brown clarified Mr. Gilliam's suggestion: 

The General Manager can appoint a Chairman from representatives of 
each agency such as WERI, GEPA, DPW, Land Management. 
The General Manager would be prohibited from participating in the 
committee to preserve the right of the applicant's appeal. 
The 2"* appeal level would be to the Board Chair and have the Rules 
and Regulations drafting committee make contribution. 

Page 9, Section 3-102.5 - Appeal by Disqualified Prospective Bidders. 
Reference was made at the public hearing that the appeal should go to the 
Board Chairman of GWA. 



Mr. Gilliam reiterated that he would like to see two (2) levels of appeal. First to 
the General .Manager, then to the Board. 

Mr. Highsmith pointed out that the appeals process to the Chairman of the Board 
takes a long time. It makes sense to have a first appeal to the General Manager 
and a second level of appeal to the Board. 

Mr. Gilliam stated that under normal procurement process, the bidder is given 15 
days for the first appeal. 

Second appeal to the Board of GWA will be 45 days. This will allow the Board to 
have two (2) meetings on a disputed issue. 

Having discussed and disposed of the concerns, Senator Ada requested Legal 
counsel to look over the changes and bounce it against Public Law 24-37. 

Mr. Highsmith inquired if the whole rules and regulations had to be re-drafted. 

Senator Brown responded only those specific sections of the rules and 
regulations that had concerns with timelines and amendments. Biggest re-draft 
would be Section 3-102.3, Composition of the Pre-Qualification Bids and Awards 
Committee. 

Other issues discussed: 

Question: Can GWA concession be authorized for an outside company under the 
BOT process to come and rehabilitate, own then transfer to the Guam Waterworks 
the military system over a 20-year period, or a consortium with a concession 
agreement come in and modernize, operate, transfer, develop the military system 
in due course to the Guam Waterworks Authority. 

Response: The Modernize-Operate-Transfer, or Rehabilitate-Operate-Transfer as 
defined in the rules and regulations is not applicable to the acquisition of the 
federal system as it would appear from the modernize or rehabilitate language. 

The definition of the consortium as defined in Item 16 means a group of investors 
coming together for purposes of undertaking infrastructure projects for Guam 



Waterworks Authority. The underlying intent of the whole bill is to privatize the 
whole expansion of the GWA whereby Guam Waterworks Authority becomes the 
sole customer. 

Example: If Earth Tech was contracted to do the 12 water wells, and had fallen 
under a consortium, GWA will become the sole customer of their product. 

Projects do not necessarily have to be new projects for a consortium to take care 
of. It can be an existing project, such as the upgrade of the wastewater plant to 
comply with USEPA standards, but not adding any additional wastewater 
treatment capacity. The way the project works is the developer charges for every 
1,000 gallons pumped into his treatment plant. 

Build-Operate-Transfer Projects 

Senator Ada stated the BOT rules and regulations does not hold Guam 
Waterworks Authority from proceeding to develop the list of projects that will be 
eligible for BOT. This process does not require legislative approval. 

Section Four. P. L. 24-37:s is hereby amended so that the last two paragraphs 
thereof, from the word "Provided: to the word "thereof' are deleted. 

Section Five. A new Section (I) is hereby added to P. L. 24-37:3 to read: 
(i) Consortium. A group of entities submitting a bid under this act whose 
combined resources makes them eligible hereunder. 

Section Six. (a) In P.L. 24-37, all references to the "Pre-Qualification bids and 
Awards Committee" are hereby changed to read "the BOT Committee". (b) P. L. 
24-37: 13, is hereby deleted. 

There being no further discussion, Mark-Up meeting was adjourned at 3 5 5  
p.m. 



TWENTY-FOURTH GUAM LEGISLATURE 
COMMITTEE ON NATURAL RESOURCES 

Senator Joanne M. S. Brown, Chairperson 

PUBLIC HEARING 
Friday, August 14,1998 

10:OO a.m. 

A G E N D A  

1. Introduction of Committee Members 

2. Commencement of Public Hearing 

1. Bill 655 - An Act to Mandate the Government of Guam on the 
Reduction of Solid Waste by Providing Incentives for Recycling, Source 
Reduction, and Composting for all Departments, Agencies, and Individual 
Schools and Assist the Community in Getting Involved in Municipal Solid 
Waste Reduction and call this "The Solid Waste Reduction Act". 

2. Bill 717 - An Act to Establish the Build-Operate-Transfer 
Implementing Rules and Regulations for the Guam Waterworks Authority. 

3. Public Comment 

4. Adjournment 



GUAM WATERWORKS AUTHORITY 
Government of Guam 

Post Office Box 3010, Agana, Guam 96932 
Phone: (671)479-7823 Fax: (671)479-7879 

OVERSITE HEARING 
Committee on Natural Resources 

24'h Guam Legislature 

July 23, 1998 

Good morning, Madame Chairwoman and members of the 
Committee on Natural Resources. For the record my name is Roman 
L.G. Quinata and I am here this morning in my capacity as the Acting 
Chairman of the Guam Waterworks Authority Board of Directors. 

Madame Chair, on behalf of the Board and management of 
GWA, we wish to thank you for your continued interest and support of 
the Authority's efforts. 

By now your committee is well aware of the difficult situation 
that this community faces with regard to reliable water and 
wastewater utility services. The Guam Waterworks Authority has 
taken this mandate very seriously as the need for continuous water 
delivery and wastewater disposal hits the very essence of this 
community and its present standard of living. We realize the 
importance of our contribution to this community and we are doing 
everything within our power to provide solutions to the many 
problems that have historically plagued our predecessor, the Public 
Utility Agency of Guam. 



Page 2 Oversight Hearing, July 23, 1998 
Committee on Natural Resources 

We also realize that we are not alone. We rely on the support 
of our customers and community leaders, like yourselves, to assist us 
in our- goal of delivering a first rate utility. You also know as well as I 
do that GWA still has a long way to go before realizing this goal. We 
have not exhausted all opportunities for improvement nor have we 
achieved all potentials for efficiency. And we are being pressed daily 
to expand our services to areas not presently being served. 

As such, we appreciate the assistance you and your committee 
have provided that has allowed us to make the best with what we 
have as well as opened opportunities for improvement and growth in 
our level of efficiency. 

We also appreciate your office's consistent attention to 
consumer concerns that your staff has relayed to management. It is 
through this type of cooperation that we can mutually address and 
resolve the utility needs of this community. Consumer confidence in 
our public utilities can only be strengthened by a collective effort on 
the part of island leaders and utility providers. 

I thank you for extending this opportunity to discuss with your 
committee some of the programs we have implemented to meet the 
demands placed on us. My staff and I are prepared to answer any 
questions you or your committee may have. 

Thank you, 

,/ 

Chairman 
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MEMORANDUM 

TO: Chairperson 
Committee on 

FROM: Chairma 
Government Reform and Federal Affairs 

SUBJECT: Messages and Communications- Referral of 

The following. is forwarded for your information and appropriate action: 

1. From the Guam Waterworks Authority transmitting the "Build-Operate- 
Transfer Implementing Rules and Regulations." 

MARK FORBES 

Attachments 
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155 Hesler Streel. Agana. Guam 96910 

June 30, 1998 

Memorandum 

To: Chairman, Committee on Rules, 
Government Reform and Federal Affairs 

From: Legislative Secretary 

Subject: Communication - Referral of 

The following Communication has been received and is being forwarded to your Committee for 
information and referral to appropriate committee: 

1. From the Guam Waterworks Authority transmitting the "Build-Operate- 
Transfer Implementing Rules and Regulations." 

Attachment (1) 
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GUAM WATERWORKS AUTHORITY 
Government of Guam 

Post Off i i  Box 3010, Agana, Guam %932 
Phone: (671)479-7823 Fax: (671)479-7879 

JUN 2 9 1998 

The Honorable Antonio R. Unpingco 
Speaker 
Mina Bente Kuatro Na Liheslaturan Guahan 
Guam Legislature Temporary Building 
155 Hesler Street 
Hagatna, Guam 969 10 

Dear Speaker Unpingco: 

In accordance with the Administrative Adjudication Law, $9303 of Title 5, Guam Code Annotated, 
as amended by Public Law No. 24-27, the Guam Waterworks Authority transmits the following: 
Build-Operate-Transfer Implementing Rules and Regulations. 

~ttached'herewith are the original approval copy, one (1) duplicate, and one (1) copy of the entire 
record of the public hearing held on April 22, 1998, to be forwarded for recordation with the 
Legislative Secretary. 

Very tmlv vours. 

- 1  , / General Manager 

i 

Attachments 

cc: The Honorable Carl T.C. Gutierrez, Governor of Guam 
The Honorable Joanne M. Brown, Legislative Secretary 

OFFICE OF THE LEGISUTIM SECRETARY 
Offlm of t h ~  Speaker 
ANTONK 1 WMGCO 
Date: L I > q / q Y  
Time.=F-y 
Rec'd by .. --- 
Print ~ a m ~ &  I? I C-. fik 



BUILD-OPERATE-TRANSFER 

IMPLEMENTING RULES AND REGULATIONS 

CHAPTER 1 - GENERAL PROVISIONS 

1-101 GUAM WATERWORKS AUTHORITY MISSION STATEMENT 

The directors, managers and employees of the Guam Wateworks ~uthority will plan for, 

operate and maintain an integrated, islandwide water and wastewater system to serve all 

island residents and businesses with reliable, high quality services both now and in the 

future. 

In canying out their mission, they will: 

1. Be sensitive to consumer needs with respect to project reliability, value, 

quality, and public information; 

2. Promote wise water use through conservation, developing water alternatives, 

environmental protection; 

3. Provide a safe, healthy and professional work environment; and 

4. Seek reasonable rates which ensure full recovery of costs including operational 

and capital requirements. 

In the interest in promoting harmonic working partnership with all stakeholders in the 

authority, the board through its management shall instill a spirit of partnership and cooperation 

with all its working relationships. 



1-102 PURPOSE 

The purpose of the implementing rules and regulations, hereinafter referred to as the 

~ e ~ u l a o n s ,  is to provide standard policies and procedures governing the use of the "build- 

operate-transfer" concept, or variants thereof, for the purpose of allowing private sector 

financing of the design, construction and operation and maintenance of water and wastewater 

projects in the most expeditious manner. 

1-103 POLICY 

It is the policy of Guam to promote the economy, efficiency and effectiveness of all water and 

wastewater projects following the build-operate-transfer concept, or variants thereof, by: 

1. Developing and maintaining sound implementing rules and regulations; 

2. Providing for increased public confidence in the procedure through which such 

projects are awarded; 

3. Exercising fair and equitable treatment of all persons involved in the public 

bidding or direct negotiation of such contracts; 

4. Eliminating cumbersome administrative obstacles which operate to delay, 

impede, hinder or otherwise render such projects unattractive; 

5.  Repealing or amending all laws inconsistent with the provisions of Public 

Law 24-37 as provided by Section 14 of that law; 

6 .  Fostering competition in the public bidding process; 



7. Providing safeguards which operate to ensure the quality and integrity of the public 

bidding or direct negotiation of contracts. 

--.- 

1-104 DEFINITIONS 

Terns used in these Regulations have the following meaning ascribed to them unless the 

context in which they are used requires a different meaning, or unless a different definition is 

prescribed for a particular chapter in the Regulations. 

1. "Contract" means all types of territorial agreements regardless of what they 

may be called, for water and wastewater projects following the build-operate- 

transfer concept, or variants thereof. 

2. "May" denotes the permissive. 

3. "Person" means any business, individual, union, committee, club, other 

organization or group of individuals. 

4. "Shall" denotes the imperative. 

5. "Request for Proposals" means all documents, whether attached or 

incorporated by reference, utilized for soliciting bids or proposals. 

6. "Bidder Questionnaire" means the application through which contractors apply 

for pre-qualification. 

7. "Build-Operate-Transfer" (BOT) means a contractual arrangement whereby the 

project proponent, a Guam licensed business entity, undertakes the financing 

of the design and construction of new water or wastewater inhtructure 

facility(ies), and the operation and maintenance thereof. The 



project proponent shall employ or hire local residents to the maximum extent 

possible. The products or services 6um these facilities are then sold to GWA 

who shall be the sole customer and who in turn is responsible for the 

distribution of such products or services and collection of appropriate fees, 

rentals and charges thereof from GWA's consuming customers. 

The water or wastewater facility is operated and maintained by the project 

proponent over a fixed tenn, not to exceed fifty (50) years, during which it is 

allowed to charge GWA appropriate fees, rentals and charges not exceeding 

those proposed in its bid or as negotiated and incorporated in the contract to 

enable the project proponent to recover its investment, and operating and 

maintenance expenses in the project. The project proponent transfers, in whole 

or in part in accordance with approved contract terms, the facility to GWA at 

the end of the contract term. 

BOT shall also include undertaking the 6nancing of the design, renovation and 

replacement of equipment, of existing water or wastewater inhtructure 

facility(ies) or the operation and maintenance thereof. 

8. "Variants of Build-Operate-Transfer" means other forms of project finance 

which may include, but is not limited to, "Build-Transfer-Operate," "Buiid- 

Own-Operate-Transfer," "Modernize-Operate-Transfer," and "Rehabilitate- 

Own-Transfer." 



9. "Build-Transfer-Operatep (BTO) means a system of project hnance where 

GWA allows the project proponent, a Guam licensed business entity, to build 

-=- 
a water or wastewater project, transfer the project to GWA, and continue to 

operate the project until the expiration of the contract term. 

10. "Build-Own-Operate-Transfer" (BOOT) means a system of project finance 

where GWA allows the project proponent, a Guam licensed business entity, to 

build a water or wastewater project, own that project, operate that project, then 

transfer the project to GWA after the expiration of the contract term. 

11. "Modernize-Operate-Transfer" WOT) means a system of project finance 

where GWA allows the project proponent, a Guam licensed business entity, to 

modernize a water or wastewater project, operate that project, then transfer the 

project to GWA after the expiration of the contract term. 

12. "Rehabilitate-OKn-Transfer" (ROT) means a system of project finance where 

GWA allows the project proponent, a Guam licensed business entity, to 

rehabilitate a water or wastewater project, own that project, then transfer the 

project to GWA after the expiration of the contract term. 

13. "Bid" means an offer to perform a contract for the design construction, 

operation, rehabilitation, and maintenance of Guam's water and wastewater 

infhtmcture projects. Bid includes a proposal in response to a Request for 

Proposals. 



14. "Bidder" means one who makes a bid or submits aproposal.. 

15. "Take or Pay clause" means a contract provision whereby GWA agrees to 

- 
pay a fixed amount for the project's product, regardless of whether the product 

is delivered. 

16. "Consortium" means a combination or group ofpersons formed to undertake 

a water and wastewater hhstmcture projects. 

17. "Guam Waterworks Authority" (GWA). The government of Guam agency 

tasked with the mission of producing, treating, transmitting, storing and 

distributing and selling water, and selling and disposing of wastewater, on 

Guam. 

CHAPTER 2 - ADVERTISEMENT OF PROJECT LIST 

2-101 POLICY 

In order to amact prospective bidders and promote competition, suitable projects will be 

identified, prioritized, and published. 

2-102 GWA'S MASTER PLAN(S) 

The list of all "build-operate-transfer" infrastmcture projects must be part of GWA's water and 

wastewater hfbtructure master plan(s). 

2-102.1 IDENTIFICATION AM) PRIORITIZATION OF PROJECTS 

The GWA Board of Directors shall identify and prioritize water and wastewater ~ t r u c t m e  

projects ffom its master plan suitable for the use of the "build-operate-transfer" concept, or 

variants thereof. 



2-102.2 GWA PREF'EASIB&ITY STUDIES AND INDICATION OF RESOURCES 

GWA's General Manager shall conduct project prefeasibility studies and shall indicate that 

GWA-%ll have adequate financial resources to promptly pay tolls, fees, rentals and charges 

for each project on the list. 

2-103 PUBLICATION 

At a minimum, the list of projects eligible for this concept shall be published in national, and 

where applicable, international newspapers, of general circulation once every six (6) months, 

for at least a one (1) year period. Notice shall also be given to interested project proponents 

registered with GWA. 

2-104 SUBSTANCE OF PUBLICATION 

The published prioritized list of water and wastewater k&a&ucWe projects shall also specify 

the following: 

1. That pre-qualification is required before the Request for Proposals; 

2. Procedure for purchasing a complete set of bid documents; 

3. Payment required for purchasing a complete set of bid documents; 

4. Time and date by which the bid must be received. 

CHAPTER 3 - PRE-QUALIFICATION OF BIDDER 

3-101 POLICY 

After the advertisement of the project list, prospective bidders will be subject to the pre- 

qualification process. The pre-qualification process operates to identify qualified and 

experienced bidders able to perform the contract if it is awarded to them. GWA is seeking 



bidders who have the proven experience, financial resources, and professional expertise to 

engage in the highest quality design, construction and operation and maintenance of water 

and wastewater projects economically feasible. 

3-102 PRE-QUALIFICATION PROCESS 

The Pre-Qualification Bids and Awards Committee shall pre-qualify prospective bidders if the 

pre-qualification requirements are met. 

3-102.1 BIDDER QUESTIONNAIRE 

Prospective bidders will be required to obtain a Bidder Questionnaire from GWA and 

submit a response to the Bidder Questionnaire supplied by GWA according to a timetable set 

by GWA. The Bidder Questionnaire shall be accompanied by the criteria of 3-102.7. 

Prospective bidders shall be given at least thlrty (30) days from the date of publication or 

notice to submit a response to the Bidder Questionnaire and initiate the bidding process. 

3-102.2 REVIEW OF BIDDER QUESTIONNAIRE RESPONSES 

Responses to Bidder Questionnaires will be reviewed by the Pre-Qualification Bids and 

Awards Committee. Prospective bidders will be approved to bid if their Bidder Questionnaire 

responses meet the criteria of the Pre-Qualification Bids and Awards Committee. 

3-102.3 COMPOSITION OF THE PRE-QUALIFICATION BIDS AM) AWARDS 

COMMITTEE 

The five members of the Pre-Qualification Bids and Awards Committee shall be appointed by 

GWA's General Manager with the approval of the Board. Members must be Guam residents. 

Each Committee Member will be asked to serve a one year term. All decisions of this 

committee shall be reached by a simple majority vote of the five members. 

8 



3-102.4 TIMETABLE FOR REVIEW OF BIDDER QUESTIONNAIRE RESPONSES 

The review of each Bidder Questionnaire Response shall be completed by the Pre- 

~ d i f i c a t i o n  Bids and Awards Committee and notification initiated within 60 days of receipt 

of a completed Bidder Questionnaire Response. Prospective bidders will be notified by 

certified, retum receipt mail of the Committee's decision. The notification shall specify the 

unsatisfied criteria(on) in order to permit appeal. 

3-102.5 APPEAL BY DISQUALIFIED PROSPECTIVE BIDDERS 

Disqualified prospective bidders may appeal the decision of the GWA's Pre-Qualification Bids 

and Awards Committee within fifteen (15) working days from the date of receipt of notice of 

disqualification by the disqualified bidder, to the General Manager of GWA. This appeal must 

set forth the reason(s) why such reconsideration is warranted and supporting information. 

3-1 02.6 TIMETABLE FORREVLEW OF DISQUALIFIED PROSPECTIVE BIDDER'S 

APPEAL 

After the General Manager's receipt of the appeal, the Committee shall notify the disqualified 

prospective bidder by certified, return receipt mail within forty five (45) working days of the 

Committee's issuance of a binding reconsideration decision. 



3-102.7 PRE-QUALIFICATION CRITERIA OF THE PRE-QUALIFICATION BIDS 

AND AWARDS COMMITTEE: 

- 
Prospective bidders' Responses to Bidder Questionnaires will be evaluated to ensure 

satisfaction of all the following criteria of the Pre-Qualification Bids and Awards Committee: 

1. Significant experience with water and wastewater projects; 

2. Record of financial strength to commit to a water and wastewater project; 

3. Ability to work cooperatively with abroadrange of governmental agencies and 

the public; 

4. Key project team personnel familiar with and experienced in water and 

wastewater projects; 

5.  Flexible organizational and management structure. 

6. Adequacy of consortium composition. 

7. Acceptable credit rating fiom a nationally recognized credit rating agency. 

8. Properly licensed and certified to do business on Guam. 

9. Other criteria at the discretion of the Committee, prospective bidders must be 

notified of these additional criteria. 

3-103 INVITATION TO SUBMIT BID PROPOSAL 

After a bidder is found by the Pre-Qualification Bids and Awards Committee to have satisfied 

the pre-qualification requirements, the bidder will be invited to submit a bid proposal on the 

project. 



CHAPTER 4 - THE REQUEST FOR PROPOSALS 

4-101 USE 

The ~ e ~ u e s t  for Proposals is used to initiate the competitive public bidding for water and 

wastewater khstructwe projects suitable for the use of the "build-operate-transfer" concept, 

or variants thereof. 

4-102 MAXIMUM PRACTICABLE COMPETITION 

The Request for Proposals shall seek to promote overall economy for the purposes intended 

and encourage competition in satisfying GWA's needs, and shall not be unduly restrictive. 

4-103 CONTENT 

The Request for Proposals shall include the following: 

1. Instructions and information to bidders concerning the bid submission 

requirements, including the time and date set for receipt of bids, the address of 

the office to which bids are to be delivered, the maximum time for bid 

acceptance by GWA, the location, time and date of each stage of the bidding 

process and other special information; 

2. The project description, evaluation factors, project schedule; 

3. The pre-determined formula using official price indices providing for the 

adjustment of the tolls, fees, rentals, and charges during the life of the contract. 

Any adjustment shall take into account the reasonableness of rates to the 

endusers of private sectors water and wastewater inhstructure; 



4. The preferred form(s) of project finance including, but not limited to, Build- 

Operate-Transfer, Build-Transfer-Operate, Build-Own-Operate-Transfer, 
-. .. - . 

Modernize-Operate-Transfer, and Rehabilitate-Own-Transfer; 

5. Fixed terms of the imposition and collection of tolls, fees, rentals and charges 

not to exceed fifty (50) years; 

6 .  The required contents of the technical proposal; 

7. The required contents of the financial proposal; 

8. Maintenance and repair standards required of the project; 

9. The contract terms and conditions including legal standards, warranty, bonding 

or other security requirements and financial incentives. GWA may obtain 

expert advice from individuals, groups or corporations in the preparation of 

these contract terms and conditions. 

4-103.1 FINANCIAL INCENTIVES 

The financial incentives and arrangements that the government of Guam may provide for the 

project shall be included in the contract terms accompanying the Request for Proposals. These 

incentives and arrangements may include, but are not limited to, guamntees such as a "take or 

pay" clause, Guam Economic Development Authority (GEDA) incentives or repayment in the 

form of a share of revenue of the project subject to the limitations of Public Law No. 24-37 

Section 9. Qualified Bidders are subject to GEDA's application process of the QC Program 

as mandated by G.C.A. Title 12 Chapter 58. Projects may be financed partly fiom direct 

government of Guam appropriations, or in-kind contributions, 



not exceeding forty percent (40%) of the project cost, and the balance to be provided by the 

project proponent. 

4-103.2 REPAYMENT SCHEME 

The repayment scheme shall be included in the contract terms accompanying the request for 

proposals. For the financing, design, construction, operation and maintenance of any 

infkastructure project undertaken through the Build-Operate-Transfer arrangement, or my of 

its variations, the project proponent shall be repaid by authonzing it to charge and collect 

fiom GWA, its sole wholesale consumer, reasonable tolls, fees and rentals for the use of 

the project facility not exceeding those inwrpolated in the contract and, where applicable, the 

proponent may likewise be repaid in the form of a share in the revenue of the project. For 

negotiated contracts, and for projects which have been granted a natural monopoly or 

where the public has no access to alternative facilities, the Guam Public Utility Commission 

("GPUC") shall approve the tolls, fees, rentals and charges to GWA based on a reasonable 

rate of return. 

4-103.3 CONTRACT TERMINATION 

Contract termination provision shall be included in the contract terms accompanying the 

request for proposals. In the event that a project is revoked, canceled or terminated by the 

government through no fault of the project proponent or by mutual agreement, the government 

of Guam shall compensate said project proponent for its actual expenses incurred in the 

project, plus a reasonable rate of return thereon not exceeding that stated in the contract 

as of the date of such revocation, cancellation or termination. 



In the event thaf the government defaults on certain major obligations in the conmt ,  and 

such failure is not remediable, or if remediable shall remain unremedied for an unreasonable 

length of time, the project proponent/contractor may, by prior notice to GWA specifying 

the turn-over date, terminate the contract. The project proponent/contractor shall be 

reasonably compensated by the government of Guam for equivalent or proportionate 

contract cost as defined in the contract. 

4103.4 PROJECT SUPERVISION 

Every infrastructure project undertaken under the provisions of this Act shall be in 

accordance with the plans, specifications, standards and costs approved by GWA and 

shall be under the supervision of GWA. 

4103.5 CONTRACT TERMS AND CONDITIONS 

The contract terms and conditions included in the Request for Proposals shall detail the 

following: 

1. Contract governed by Guam law; 

2. Project's geographical location; 

16 3. Specific products or services to be provided by the project; 

17 4. Quality standards required of the project; 

18 5. Maintenance and repair standards required of the project; 

19 6. Manner in which GWA will fllpervise the project; 

20 7. Fixed terms of the imposition and collection of tolls, fees, rentals and charges 

2 1 not to exceed fifty (50) years; 



Financial, accounting, and management practices and objectives; 

Repayment scheme and schedule for payments including. but not limited to, 

escrow; 

Environmental standards and objectives. These standards and objectives shall 

be consistent with the laws and regulations administered by the Guam 

Environmental Protection Agency; 

Conditions for contract termination and penalties; 

The pre-determined formula using official price indices providing for the 

adjustment of the tolls, fees, rentals, and charges during the life of the contract; 

Requirement that at least sixty percent (60%) of the facility operator's onsite 

labor force shall be local residents; 

Means for dispute resolution which may include, but is not limited to, use of 

the American Arbitration Association; 

Effect of default and compensation for contract termination; 

Financial incentives and arrangements; 

Representation that person being awarded the contract has not retained a 

person, to solicit or secure the contract upon an agreement or understanding for 

a commission, percentage, brokerage or contingent fee, except for retention of 

bona fide employees or bona fide established commaial selling agencies for 

the purpose of securing business; 



18. A prohibition against gratuities, kickbacks and favors prescribed as follows: 

a Gratuities. It shall be a breach of ethical standards for any person to 

- - 
offer, give or agree to give any employee or foxmer employee, or for 

any employee or former employee to solicit, demand, accept or agree, 

to accept fkom another person, a gratuity or an offer of employment in 

connection with any decision, approval, disapproval, recommendation, 

preparation of any part of a program requirement or a purchase request, 

influencing the content of any specification or procurement standard, 

rendering of advice, investigation, auditing, or in any other advisory 

capacity in any proceeding or application, request for ruling, 

determination, claim or controversy, or other particular matter, 

pertaining to any program requirement or a contract or subcontract; or 

to any solicitation or proposal therefor. 

b. Kickbacks. It shall be a breach of ethical standards for any payment, 

gratuity or offer of employment to be made by or on behalf of a 

subcontractor under a contract to the prime contractor or hgher tier 

subcontractor or any pmon associated therewith, as an inducement for 

the award of a subcontract or order. 

c. Contract Clause. The prohibition against gratuities, kickbacks and 

favors to Guam prescribed in this Section shall be conspicuously set 

forth in every contract and solicitation therefor. 



d. Favors to Guam. For purposes of this Section, a favor is anything, 

including raffle tickets, of more than de minirnus value and whether 

intended for the personal enjoyment of the receiver or for the 

department or organization in which they are employed or for any 

person, association, club or organization associated therewith or 

sponsored thereby. It shall be a breach of ethical standards for any 

person who is or may become a contractor, a subcontractor under a 

contract to the prime contractor or higher tier contractor, or any person 

associated therewith, to offer, give or agree to give any employee or 

agent of Guam or for any employee or agent of Guam to solicit or 

accept from any such person or entity or agent thereof, a favor or 

gratuity on behalf of Guam whether or not such favor or gratuity may 

be considered a reimbursable expense of Guam, during the pendency 

of any matter related to procurement, including contract performance 

warranty periods. 

19. Transfer provisions; 

20. Contract renegotiation circumstances which may include, but is not limited to, 

unforeseen events or changed circumstances; and 

2 1.  Other contract terms as needed. 



CHAPTER 5 - BID EVALUATION AND AWARD 

5-101 POLICY 

In order to foster competition in the contract selection process, public bidding under a two- 

envelopeltwo-stage system will be used except for unsolicited proposals or where direct 

negotiations are permitted. 

5-102 LIMITATION ON DIRECT NEGOTIATIONS 

Direct negotiations shall be resorted to only when one complying bidder is available in 

accordance with Public Law No. 24-37 Section 8. Otherwise, no negotiation shall take place 

between GWA and a bidder with respect to a bid submission. This limitation, however, shall 

not prevent requests for clarification as provided in Sections 5-106.2 and 5-107.2. 

5-103 BIDDING PROCESS 

Each participating pre-qualified bidder shall submit two envelopes. The first envelope shall 

contain the technical proposal and the second envelope the financial proposal. 

5-103.1 CONTENTS OF THE TECHNICAL PROPOSAL 

The technical proposal shall address the areas identified in the Request for Proposals and detail 

the manner in which the Bidder proposes to comply with Section 3(a) of Public Law 24-37 

concerning the employment of local residents to the maximum extent possible. 

5-103.2 CONTENTS OF THE FINANCIAL PROPOSAL 

The financial proposal shall address the areas identified in the Request for Proposals. 



5-104 TIMING OF THE BIDDING PROCESS 

The location, time and date of each stage of the bidding process will be established by GWA 

and provided to pre-qualified bidders with the Request for Proposals. 

5-105 CONFIDENTIALITY 

All information contained in the technical proposal and the financial proposal shall remain 

confidential until after contract award, except as follows: 

1. Upon opening of the Technical Proposal, it may be publicly announced the 

name of the bidder and the presence or absence of documents required by the 

Request for Bids, 

2. Upon opening of the Financial Proposal it may be publicly announced the 

name of the bidder, the submitted price(s), and the presence or absence of 

documents required for a complete submittal as indicated in the Request for 

Bids. 

This confidentiality requirement shall extend to the GWA Board of Directors, Pre- 

Qualification Bids and Awards Committee, GWA employees, and any other advisors or 

government personnel involved in the bidding process. 

5-106 TECHNICAL PROPOSAL OPENING 

The technical proposals shall be opened publicly in the presence of one or more witnesses at 

the time, date and location designated in the Request for Proposals. 



5-106.1 EVALUATION OF THE TECHNICAL PROPOSAL 

The Pre-Qualification Bids and Awards Committee shall evaluate the technical proposals 

based-in the requirements set forth in the Request for Proposals. The Committee shall obtain 

expert advice as needed. This evaluation will ensure technical merit. After the evaluation, the 

Pre-Qualificat~on Bids and Awards Committee shall approve or reject the technical proposal. 

The Financial Proposal of a bidder whose Technical Proposal has been rejected shall be 

returned to the bidder. No criteria may be used in the proposal evaluation that are not set forth 

in the Request for Proposals. 

5-106.2 CLARIFICATION OF THE TECHNICAL PROPOSAL 

The Pre-Qualification Bids and Awards Committee may request clarification of the technical 

proposal if that committee believes that such clarification is needed. All qualified bidders 

shall receive this Request for Clarification. This clarification is at the discretion of the 

committee. Bidders shall be given a reasonable time in which to provide clarification. 

5-107 FINANCIAL PROPOSAL OPENING 

The financial proposals accompanying approved technical proposals shall be opened publicly 

in the presence of one or more witnesses at the time, date and location designated in the 

Request for Proposals. 

5-107.1 EVALUATION OF THE FINANCIAL PROPOSAL 

The Pre-Qualification Bids and Awards Committee shall evaluate the financial proposals 

based on the requirements set forth in the Request for Fbposals. The Committee shall 



obtain expert advice as needed. This evaluation will ensure financial merit. After the 

evaluation, the Pre-Qualification Bids and Awards Committee shall provide a report to the 

G W A - B O ~ ~ ~  of Directon with its recommendations within sixty (60) days of the public 

opening of the financial proposals. No criteria may be used in the proposal evaluation that are 

not set forth in the Request for Proposals. 

5-107.2 CLARIFICATION OF THE FINANCIAL PROPOSAL 

The Pre-Qualification Bids and Awards Committee may request clarification of the financial 

proposal if that committee believes that such clarification is needed. All qualified bidders 

shall receive this Request for Clarification. This clarification is at the discretion of the 

committee. Bidders shall be given a reasonable time in which to provide clarification. 

5-108 PROPOSAL CORRECTIONS OR WITHDRAWALS 

Techriical and financial proposals may only be corrected or withdrawn as set forth in the 

Request for Proposals. 

5-109 PROJECT AWARD 

GWA's Board of Directors shall award the contract to the bidder who, having satisfied the 

minimum financial, technical, organizational, and legal standards has submitted the lowest bid 

and most favorable terms for the project, based on the present value of its proposed tolls, fees, 

rentals and charges over a fixed term for the facility to be constructed or rehabilitated and 

operated and maintained according to the prescribed minimum design and performance 

standards, plans and specifications. This award may be conditioned upon GPUC approval as 

required by 4-103.2. GWA's Board of Directors shall consider the 



Report of the &-Qualification Bids and Awards Committee before identifying the successful 

bidder. The winning project proponent shall be automatically granted by GWA the h c h i s e  

to operate and maintain the facility, including the collection of tolls, fees, rentals and charges 

from its sole wholesale customer, GWA. This shall not operate to preclude contract 

modification. Any contract modification shall require the approval of GWA's Board of 

Directors. A copy of each contract shall forthwith be submitted to the Legislature for its 

information. 

5-110 CANCELLATION OF REQUEST FOR PROPOSALS 

At any time before the project award, GWA's Board of Directors may cancel the request for 

proposals. 

CHAPTER 6 - UNSOLICITED PROPOSALS 

6-~O~UNSOLICITED PROPOSALS 

Unsolicited proposals for projects may be accepted by GWA on a negotiated basis. Provided, 

that all the following conditions are met: 

1. Such projects involved a new concept or technology or are not part of the 

current list of priority projects as provided for in Section 2-103, Publication; 

2. No direct government guarantee, subsidy or equity is required, and 

3. GWA has invited by publication in a newspaper of general circulation and by 

other international mediq comparative or competitive proposals, and no other 

proposal is received for a period of sixty (60) working days. 



Providing further, that in the event another proponent submits a lower price proposal, the 

original proponent shall have the right to match that price within thirty (30) working days. 

6-102 EVALUATION OF UNSOLICITED PROPOSALS 

The Pre-Qualification Bids and Awards Committee shall evaluate all unsolicited proposals to 

ensure technical and financial merit within 90 days of receipt. If the Committee finds that the 

unsolicited proposal has merit, it will submit its recommendations and the proposal to the 

Board of Directors for further action. 

6-103 PRICE MATCHING 

When another proponent submits a lower price proposal following publication by GWA and 

the original proponent matches that price within thuty (30) working days then the Pre- 

Qualification Bids and Awards Committee shall identify which proposal has greater technical 

merit and submit its recommendations and the proposals to the Board of Directors for further 

action. 

CHAPTER 7 - COMPLIANCE WITH FEDERAL REQUIREMENTS 

7-101 FEDERAL FUM)S 

Where a project involves the expenditures of federal assistance or contract funds, or other 

federal funds as defined by Section 20 of the Organic Act of Guam, 48 U.S.C. $ 1423j the 

GWA Board of Directors, he-Qualification Bids and Awards Committee, GWA employees, 

and any other advisors or government personnel involved in the bidding process shall 

comply with such federal law and regulations which are applicable and which may be in 

conflict with or may not be reflected in these Regulations. 



GUAM WATERWORKS AUTHORI . 
BOARD OF DIRECTORS 

P.O. Box 3010 
Agana, Guam 96932 

VERBAnM TRANSCRIPT 
OF PUBLIC HEARING 

Thomas L. Roberts, Legal Counsel: The Public Hearing is called to order. My name 
is Thomas L. Roberts of Dooley Lannen Keeler & 
Roberts, attorneys for the Guam Waterworks 
Authority. It is now 3:00 p.m., Wednesday, 
April 22, 1998. We are in the Guam Waterworks 
Authority Conference Room, Building 150, Lower 
East Sunset Boulevard, ~ iyan.  

Pursuant to the Administrative Adjudication Act, 
we are here today to solicit public comments 
and questions from the public on the Build- 
Operate-Transfer Rules and Regulations. These 
rules and regulations will implement Public Law 
24-37, which is the enabling legislation for the 
Build-Operate-Transferconcept. 

Also present today are Herbert Johnston, GWA 
Asst. General Manager, Daniel Swavely, GWA 
Acting Chairman, and Lou Artero, Secretary to 
the Board of Directors. 

There being no member from the public 
present, this hearing is brought to a close. I t  is 
now 3:20 p.m., April 22, 1998. - 
THOMAS L. ROBERTS, 
GWA Legal Counsel 

Countersigned: 

DANIEL SWAVELY, 
Chairman (Acting) 



BUILD OPERATE TRANSFER 
IMPLEMENTING RULES AND REGULATIONS 

Name DepartmenWCompany TelephonelFax Date 
yr1.H + /5  

CTI kl > 
~ * ~ A S ; I ~ B F I L T S  p~ccfz 

4 0 0 V  

~ 1 

47-2- 4!Wc18 

Aerhhq. - 't75-780i +2198 

LCC, /?A e r o  Y 7 4 - % o d  
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7-22 -72 
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11 Full Time (DaytimetNight T 

I Conversational JapanesetE 
necessary. 

II 8 Knowledge of basic 
accounting/bookkeeping. 

8 Knowledge of computers - 
(ExcelMlordPerfect) a plus. 

1st three months (training 
$8.00/Hour 

After three months: 
pay-increases depending on a: 

II 
~ ~ 

3. To add a new item to Rule XIX relative to water conservation and water 
use management during a drought or other nature or man-induced water GPA-068-98 04/29/98 2:WP.M. 
crises or shoytages. I1 I GPA-081-98 Rebid 00/20/98 2:WP.M. 

GUAM WATERWORKS AUTHORITY 
Government Of Guam 

Post Mlice Box 3010, Agans. 96932 
MASA SHIATSU STUD11 

Phone: (671) 479-7823  ax: (871) 478-7679 TEL. # 646-7878 
HONORABLE CARL T. C CUITERRU ' HONORABLE MADELEINE BORDNLO 

NOTICE TO PUBLIC :"'. , . . 

The public isiinvited to present oral comments at the public hearing, or submit 
(by mail, hand delivery, or fax) written comments on or before date of public 
hearing and up to dose of business on April 23. Copies of pmposed changes 
are available for review by arranging a schedule with the Board Secretary, 
Ms. Lou Artem. or contacting her at telephone number 479-7812 or Fax 477- 
0684. :. ; . .- 

. RICHARD A: ~UINTANILLA .. 

- 

- .  
General Manager 

I 

I Bid package may be picked up at Ihc GPA F 
Harmon Plaza Complex. Wing / 

Carl T.C Gulkrru Msdrkim Z 
rm- "r cum I ,  P-W-, 

The Guam Watemorks Authority will hold a public hearing on Wednesday, .. 
April 22. 1998, at 3:00 p.m.. at the Board of Director's Conference Room. 
Building 150, myan. The purpose ol the hearing is to receive input from the 
community on proposed changes tq its rules and regulations for water and 
sewer services as follows: 

1 .  Add a new regulation on Build-Operate-Transfer, pursuant to Public Law 
24-137, as Rule XXI; and 
2. To re-number existing rules and regulations in order to accommodate the 
incorporation of Item 1 above, so that rule pertaining to "Administrative 
Hearing Requirements" becomes Rule XXII, the mle pertaining to 
"Sewability" becomes Rule XXIII, and so on; and 

GUAM PO\ 
ATURIDAT ILEKT 
P.O. Box 2977 Agan '@ Tel. Nos.: (671) 64&92. 

INVITATIO 
Iuu!&2z NO.= 
Rebid 
GPA-062-98 00n.1~8 230P.M. 



MIS PROGRAMMERIANALYST - 
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Knowledge 01 Korean Language is a plus, I 
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.li! NOTICE TO ALL ELIGIULF, 
FOR THE FORTY HOME! ., 
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The Guam Wala-s A m r i h l  .rin hotd a pubi'i baring on Wednasday,;, ./ 
April 22. 1998. at 3:W p.m.;at the Board of Director's Werenoe  w, , . 
Building 150. V a n .  purpor. of the baring is lo receive input from the 
CommunitYon Proposed c h a y s  toils rules Md regulations lor water a??<, 
sewer semces as loliom: I 3  3 . 
1. Add a new reguhlim on &ild-Opsra(e.Transler, pursuanl 10 pubiic&&!, : 
24-137, as Rule XXI: and ,:=Ic; . . 
2. TO re-numbsr existing mles and &gulalions indrder'lo accommodate the 

Hearing Requirements' becomes Rule XXII, the ruie per(ainingto : 
i n ~ ~ ~ ~ a l l m  01 Item 1 above. w lhat ~ l e  perlaining la 'Administrative . - ' , 
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3. To add a new item to Ruk XIX relalive lo water conservation and water ' ' 
use managemeM dunw a drought or other nature or man-induced water , . 
crises or smages. ..__,* .. , , , ,. 
The public is invited to presenloral comments a1 the public hearing, or submit 
(by mail, hand delivev, or fax) writlen mmmenls on or before date of public 

and upto Close of busmess on Ape1 23. Copies of proposed changes 
are available LauWw by ananging a schedule with the Board Secretary, 
MS LOU Arlero. Or conlacling her at telephone number478-7812 or  ax 4 , ~  
0684 



I Asia Pa.q rC 

I Paridcare Asis i s  currently seeking MIS pmf~ss~onaIs lo fill the 

1 positions of 
I ' .  MIS PROGRAMMERIANALYST 

Minimum Qualifications: A Degree in MiSlComputer Science . 
or related degree, and 2 years of experience in PC and mid- 

1 range computer environments. Proficient in Windows 3.11/95~: 
I and Microsoft Access. Experience in relational database 

management systems with Client-Server and integrated - 
systems development a plus. COBOL experience'helpful but 
not a requirement. Stop by Pacificare's Human Resources 
Department today and apply. 

Located at the Cen-Tam Bldg,, 761 S. Marine Dr. Tamuning ' 

Tel: 646-6956-9 

GUAM SHIPYARD:- A*. 

A NU SERMCE MARINE AND -H 

INDUSTUUL CONmACl'OR ' .* - - .. ., --w 

W JOB OPENING5 IN M E  EXPANDING flBD OF SHIP REPAIR . 
, ON GUAM AND ARE SLWNG QUAUflED AND ManVATB) ~ f .  

. - INDMDW TO nu ME FOUOWING ~osmora .:.-. , -c; :. . . :-{ly 

......... . - .  BOILERMAKERS MARINE:MACHI~RYMECHANICS j*: 
.,,?,. ~' . '  - , .- . - . . . . . . .  . f .. " . . . . . . ;  

, . '  
PIPE F ~ R S  - MARINE ELECIRIOANS:': !:$ 

.:  . , .  .. 
SHlPFmERS GENERAL ELECTRICIANS . ~ . r i  

. . 
. . . . .  SHEETMETAL W0RKE.E . . . . . .  . . . . . . .  ... .MACHINT, ,,, 2 ,  . . . . . .  . . . . . . . .  . . 

. . . . PUMP,& VAM'MEWIO - 4:.E . ABS wmERS,'.I-. , ..c,. . , ,. . , , , . .  -. GENEMwU)ERS-..' , , ,': " . ". 
. . .  .. ..l.nrl_. PAlNTER/BlAmRS 

1.. "..!.I., , ' . 

' I ,  " : GENERAL HELPERS' . ": . - .  LABORERS . , . . _ .  . I 
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Real Estate 
Appraisal Class 

I Beginning qoril141h. Tuesday/Thunddy evenings 
*&mising the Single Family Residence 4/14 - 5 

.Standards of Professional Practice 5Rb - &S 

ALUPANC 
BEACH 
CLUB 

i s  accepting applications from motivated anc 
responsible individuals to fill the position o 

Beach Attendant 
: Please apply in person at Alupang Beach Club 

across fmm Cinema Theater in Tamuning. 

3 ,  ' : . MOYLAN'S INSURANCE 
is'currently seeking qualit 

for the following pt 





SEYT BY: 1-11-98 ;11:02AM ; 'SMR- 671 472 4090;: 1/ 2 

FISCAL NOTE BBMR-F7 
BUREAU OF BUDGET AND MANAGEMENT RESEARCH 

Dill No.: 717COR) Date Received: August 13,1998 
Amendatory Dill: No Date Reviewed: August 13, 1998 

DepartmentIAgency Affected: Guam Wat~work~  Authoritv 
Dtpartment/Agency Head: Richard A. Ouintanilla 
Total FY Appropriation to Llatc: && 

Bill Title (preamble): A N m  
FOR THE GUAM WATEXWORKS AUTHORITY. 

Changc in Law: NIA 
Blll'n Impact on Prsscnt Program Funding: 
Increase: See attached Decrease Reallocation No Change 
Bill in for: 
Operations - Capilnl lmpruvrnent Other 

FINANCIALIPROCRAM IMPACT 
I 

ESTIMATED SINGLE-YEAR FUND WUIREMENTS (Per BlII) 

PROGRAM CATEGORY GENERAL FUND 1 OTHER I TOTAL 

Utilities and Infrastn~cture I See attached I 1 

ESTIMATED 

FUNDS ADEQUATE TO COVER INTENT OF THE BILL? IF NO, ADD'L AMOUNT REQUIRED: 
AGENCYIPERSONIDATE CONTACTED: See attached cemments. 

ANALYST 
AuL L 



SEN3 BY: \-11-98 ;ll:03AM : 

Comments on Bill 717 (COR) 

The Bill does not entail an outright appropriation from the Cieneral Fund, however certain 
sections contain provisions which appear to bind the Government of Guam to potential financial 
liabililies. Section 4-103.1 Financial Incentives mentions "projects may he financed partly Born 
direct government of Guam appropriations.." In addition Scliun 4-1 03.3 Contract Termination 
provides that "in the event a project is revoked, canceled, or terminated by the government 
Otrough no fault of the project proponent or by mutual agreement, thc government of Guam shall 
compensate said project proponent ..." Although it is not known to what extent financial 
incentives may bc offered or whether projecls will be mvoked or canceled, the Bill's language is 
such that there is the potentid for financial impact to the government of Guam's coEers. 


